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Common-Law Marriages, 


The policy of recognizing as valid a mar 
riage by private contract of the parties without 
any formal solemnization either by clergyman 
is one which seems to invite 
In 


marriages 


or magistrate 
perennial discussion. the state of New | 
York, where such now held | 
valid, there is an attempt to outlaw them. 
Opinions on this subject differ widely, and 


are held tenaciously. 


are 


The advocates of either | 
policy must in fairness recognize that the ad- 
vantages are not all on one side. 
may, and 

question is, 


Serious evils 
will, attend either policy. The! 

By which will they be made} 
least ? 

When one observes the hardships that re- | 
sult to a man’s family by the appearance after 
his death of one whoclaims to have been his 
common law wife it is easy to be impressed 
with the evils of a situation in which that is 
possible. Besides this, it is probable that the | 
line of demarcation between lawful marriage 
and mere concubinage is made somewhat less 
distinct by the recognition of the validity of a 
merely consensual marriage. But, on the 
other hand, it is clear that a law abolishing | 
such marriages, especially in a state where 
there is no legal punishment for adultery, | 
would permit the maintenance of illicit rela- 


| of 


No. 10. 


1901, 


tions with substantial immunity from any legal 
penalty. The possible result on public morals 
of such a situation is serious enough to re- 
quire the most careful consideration before 
such a change in the Jaw is made, 


— +. 


Anti-Vice Crusades, 


Happy is that 
sades against vice because 


community that has no cru- 
it 
there 


need 
is a painful 
and crying need the crusade is ofien so inef- 


has no 


them. Even when 


fectual as to be disheartening. But when a 


| long-suffering community has borne the dis- 


grace and demioralization of flaunting vice 
until it seems unendurable, some cyclonic on- 
set seems to be inevitable, notwithstanding the 
probability that the vice will be little checked, 
and will almost immediately go on as before. 
The trouble with crusades is that their force 
is quickly spent, while the evil is persistently 
constant. One serious impediment to efficient 
action of this kind is the inertia of many of 
Much of this is due 
to their belief that it is useless to try to restrain 


the well-disposed people. 
vice by law. A motion of this kind is propa- 
gated by shallow and pretentious utterances 
about the ineradicability of the ** great primal 
passions,” as if their existence necessarily 
Such 


great primal passions as selfishness, avarice, 


means their uncontrolled lawlessness. 


pride, and ambition often lead to such crimes 
as theft and murder, but the laws against these 
crimes seem to have escaped the condemnation 
of the astute philosophers who think vice can- 
not be restrained by law because it springs 
from native passion. 

The chief aim of all these crusades is to 
compel the officials to enforce the law. 
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Three Kinds of Lawlessness. 


The lawlessness of Carrie Nation in smash- 
ing Kansas saloons is bred by the lawlessness 
of the saloon keepers and that of the local|t 
officials. Saloon men, for the sake of illegiti- | t 
mate profit, defy the law. The local officials 
give a tacit consent to the violation of laws 
which they have solemnly sworn to enforce. 

No apology ought to be made for any form 
of lawlessness. But, if comparisons are to be 
made between these different classes, Mrs. 
Nation may not suffer by it. It is true that 
she resorts to violence, as these other lawless 
people do not. But no one doubts that, if she 


t 
violates the law, she does so, not for her own | I 


j 


profit, but at a sacrifice of herself for what|t 
she deems to be the public good. Her law- 
lessness is condemned by people who think 
clearly. But it throws into glaring light the 
contrasted Jawlessness of those who break the 
laws for their own illicit gain, and the stil] 
more sbameless lawlessness of those officials 
who wink at the lawbreaking in disregard of 
their solemn oaths. 

Cflicial lawlessness, not only in Kansas, but | 


in other states, is an insidious evil. The as- | 


by one person for another. 
of Levyeau vo. Clements (Mass.) 50 L. R. A. 
397, it was held that an engraver who. is em- 
ployed to make dies from photographs, and 


In the recent case 


o print pamphlets containing cuts made from 
hem, has no right to use them in pamphlets 


for advertising his own business, and, where 
he does so, and the pamphlets are delivered 
by mistake to his employer, that the engraver 
can neither compel their return nor recover 
any payment for them. 


The annotation to 
he case shows that this decision is quite in 


accord with the other authorities on the sub- 


ect, and that the general rule is thatone who 


employs another to make a plate or negative 


has the right to itsexclusive use. This seems 
oO be true even when the ownership of the 


plate belongs to the maker, and when he has 
the right not only to the possession of the 
plate, but also to destroy it if he chooses after 
he has made the copies called for by his con- 
tract. 
right to print copies from it for anyone except 
the person at whose instance it was made. 
Thecases vary somewhat in the statement of 
the grounds on which they reach this conclu- 
sion, but they generally agree that it results 


But, if he keeps it, he is denied the 


sumption by mayors, chiefs of police, or other | from an implied trust or contract, and this is 
local officers of a discretion to enforce or not | doubtless true. 


to enforce a law that they have sworn to ex- 
ecute is a fertile source of demoralization. I 
makes law uncertain, partial and unjust; i 
breeds official corruption. To repress law 
lessness we need first and most of all officers 
who will not disregard the law. 
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Use of Photograph Plates, Dies, or Nega- 
tives Made for Other Party. 





One employed to cut, engrave, or photo. | 
graph a die, plate, or negative sometimes 
assumes the right thereafter to use it for his 
A photographer who has 
made a negative and printed copies for a cus- 
tomer often makes other copies for himself to 
exhibit as samples of his skill in his show 
cases or elsewhere. Sometimes a photographer 


own purposes, 


has been known to make copies for sale to 
strangers. His right to do this must be de- 
termined by the contract under which he made 
the plate. The difficulty that arises is due to! 
the fact that nearly always this contract has 
to be determined, in the absence of any ex- 
press stipulations on the subject, by the merely 
understanding of the parties. A 
similar situation and similar questions arise in | 


implied 


CASE AND 
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., | Foreign Corporations in the Indian 


Territory. 


A reminder of Indian progress is furnished 
by the act of Congress of February 18, 1901, 
extending to the Indian territory certain pro- 
visions of the laws of Arkansas relating to 
corporations, The act provides, in § 4, that 
a foreign corporation shall not begin to carry 
on business in the territory until it shall have 
filed a certificate in the office of the clerk of 
the United States Court of Appeals for the 
territory designating an agent who resides 
where that court is held, upon whom service 
of process may be made, and in § 5 it provides 
that, if avy foreign corporation shall fail to 
comply with such conditions, ‘‘all its con- 
tracts with citizens and residents of the Indian 
territory shall be void as to the corporation.” 
There is room for doubt as to the intent and 
If the language of 
$ 5 were construed alone, out of connection 
with § 4, and taken literally, it might apply 
to business of a foreign corporation in the 
nature of interstate commerce, 


effect of these provisions, 


The power of Congress over commerce be- 


respect to the dies or plates cut or engraved ! tween the Indian territory and other parts of 


COMMENT. 
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Would permit the maintenance of illicit rela-' compel the officials to enforce the law. 
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the country is unquestionable. It doubtless 
might prohibit sales by agents of foreign cor- 
porations, even when they were of the nature 
of interstate commerce. But it is by no 
means probable that this was intended. The 
apparent purpose was to extend to the Indian 
territory the Arkansas laws respecting foreign 
corporations, and, as the Arkansas Jaws could 
not apply to interstate commerce by agents of 
foreign companies, it can hardly be presumed 
that Congress intended to prohibit such busi- 
ness in the Indian territory by adopting the 
Arkansas statute. This obvious conclusion is 
further strengthened by comparison of the 
sections. Section 5 is doubtless intended only 
to furnish the penalty for violating § 4, and 
this by its terms applies only to a corporation 
which ‘‘ shall begin to carry on business” in 
the territory. The distinction between busi- 
ness carried on in the territory and that which 
is carried on between that territory and an- 
other state or territory is not difficult to ap 
prehend. Therefore, while it may be that 
Congress could exclude from the territory all 
agents of foreign corporations, even when 
their business was interstate in its character, 
it seems reasonable to conclude that Congress 
has not done so by this statute. 





_— 


Some Constitutional Rights in the Dis- 
trict of Columbia. 


The soundness of the theory advanced in 
last month’s CasE AND COMMENT, that Con- 
gress is prohibited by the Fifth Amendment 
from making arbitrary assessments in the Dis- 
trict of Columbia, is contested by a corre- 
spondent who, in an article in the Central 
Law Journal, Vol. 51, page 424, maintains 
that, as the case of Norwood v. Baker, 172 
U. S. 269, 43 L. ed. 483, was based on the 
Fourteenth Amendment, and as that Amend- 
ment does not apply to the District of Col- 
umbia, the power of Congress to order front- 
foot assessments in that District is unlimited. 
(He has two other articles on pages 243 and 
460 respectively of the same volume, the for 
mer on the unconstitutionality of front-foot 
assessments, and the latter contending that it 
is not a state legislative function to determine 
the amount of special benefits to lands for an 
assessment.) He contends that, in the absence 
of an equality clause restricting legislation by 
Congress, Congress may impose taxes without 
regard to benefits, and says that ‘‘ probably 
the only limitation upon the power of Con 
gress to tax in the District of Columbia and 





the territories is that the tax shal] be fora 
public use. , Congress could, if it 
would, place the whole burden and cost of 
running the city of Washington upon the 
persons and property on one side of Pennsyl- 
vania avenue.” His argument seems to imply 
that Congress could impose all the cost of a 
street improvement, or even the running ex- 
penses of the District, upon some single wealthy 
individual who might reside in the city. It 
can hardly be doubted, however, that in such 
extreme instances as these the court would 
find ample authority for condemning the 
statute in the provisions of the Fifth Amend- 
ment. In the Norwood Case it declares ex- 
pressly that an assessment for a local im- 
provement in substantial excess of benefits is 
a taking of property for public use without 
just compensation. The fact that Congress 
might call such an assessment a tax would not 
change its real character, nor even take it out 
of the express declarations of the opivion in 
the Norwood Case. But, even if such an ar- 
| bitrary imposition of a tax were not deemed 
|a taking of property for public use without 
| just compensation, it might, and probably 
| would, be deemed a taking of property with- 
out due process of law. The mere arbitrary 
dictum of a legislative body, based on no prin- 
ciple or reason, by which it attempts to take 
away property or impose a burden, can hardly 
be regarded as due process of law. Therefore, 
the provisions:of the Fifth Amendment re- 





specting just compensation and due process of 
law will doubtless be found, if need arises, to 
be sufficient to furnish a substantial protec- 
tion against arbitrary exactions under acts of 
Congress. 





- 








Interstate Sales by Agents of Corpora- 
tions. 

The right of a foreign corporation to sell 
goods by agents seems to be by no means gen- 
erally understood. It is not uncommon for 
states to legislate against sales by foreign cor- 
porations in terms that are unconstitutional 
because they constitute restrictions upon in- 
terstate commerce. For instance, some state 
laws, literally construed, would make it un- 
lawful for any agent of a foreign corporation 
to make a contract in the state, even for the 
sale of goods, unless the corporation had 
acquired the right to carry on business in the 
state by complying with certain statutery 
provisions. If such sales constitute interstate 
commerce, these statutes are, of course, as to 
them inoperative. That such is the case 
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Sea ace 
seems clearly demonstrable from the deci-|a contract for the sale therein of a commodity 
sions of the final tribunal on this subject. which is then in another state, and is to be 


The freedom of interstate commerce from | SLipped into the state to fill the contract, is 
state restrictions is not dependent on the | Ot subject to any prohibition or regulation 
character of the parties that engage in it.| by State law. Such a transaction is interstate 
That foreign corporations, as well as other | Commerce which is free from state restriction, 
persons, have a right to engage in interstate | Therefore, there is no taint of illegality in the 
commerce without interference by the state | Contract, and the right of the corporation to 
into which the commerce is carried is neces- | Sue in the state to collect the purchase price 
sarily decided in a large number of cases. In | Of the sale is undoubted and absolute. 

the Janguage of Mr. Justice Lamar in Norfolk = —————- 

. W. R. Co. ®. Pennsylvania, 136 U.S, 104, | Index to Notes 

34 L. ed. 392, ‘it is well settled by numerous 
decisions of this court that a state cannot, 

under the guise of a license tax, exclude from| LAWYERS’ REPORTS, ANNOTATED. 
its jurisdiction a foreign corporation engaged a 

in interstate commerce, or impose any burdens Book 50, Parts 3 and 4, 

upon such commerce within its limits.” The | —— 


only question open to consideration in respect | Mentioning only complete notes therein con- 
ig ¢ mh cor att tained, without including mere reference notes to 
to the right of a foreign corporation to make | earlier annotations. 


sales by agents within a state is whether or 
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’ ‘ Contracts. “ce also Speciric PERFORMANCE. 
not such sales constitute interstate commerce. 


If . i Tae . b] Use of negatives orengraved plates with- i 
, : > C , 1e8 ‘ , : : 
f they do, the decisions unquestionably out the consent of the party who has paid 


exempt the business from state interference. for the same 07 

But this branch of the question is quite as Corporations; specitic performance of con- 

well settled as the other. The drummer tract to sell stock in BOL 3 
cases, such as Robbins 0. Taxing District of | Engravings 3; right to use engraved piates ; 
Shelby County, 120 U. 8S. 489, 30 L. ed. 694 without the consent of the party who has : 


. 5 ‘ paid for making them 307 2 
clearly hold that an agent of a nonresident wu : 3 
Re a . . See MASTER AND Ser- * 
taking orders by sample for goods in another — Servants. Se > SER ‘ 


state is engaged in interstate commerce. It Holidays: right of school teacher to salary 
seems clear that a sale by sample has no more on 4 
of the interstate cbaracter than a sale made | Insurance; divorce as affecting wite’s right 
by description or by any other methed. And to insurance upon her husband's life: —Or- 
in fact it is said by Mr. Justice Brewer in dinary policies of life insurance; benefit 
Reonnan Titusville, 153 U. S. 289. 88 L. ed: certiticates; character of divorce 552 
719, in holding that an agent is engaged in — Self-Government; in Khode Is- 30 
interstate Commerce When he takes orders for Snclads tei aieeteiin whit woreeis ate 


deemed to be in the same common emw- 
and portraits, that a regulation as to the ployment, apart from statutes, where no 


a nonresident manufacturer of picture frames 


manner of such sales, ‘‘whether by sample or question as to vice principalship arisces:— : 


not,” is surely a regulation of commerce. The | iL) Introguctory: (4) scope of note; (0) i 
OOP. ‘ . general statement of what constitutes com- ; 
essential thing is that a contract is made be ; ' 
; : mon employment; (c) common employ- i 
tween parties of different states for the sale of | ment a question of law when the facts are 
: ; _ : | 
goods to be shipped from one state into another undisputed; (IL.) theory that community 
to complete the contract. Such a sale con- of employment depends solely on whether 


the delinquent servant's negligence was a 
risk contemplated by the injured servant: 
(a) generally; (b) diversity of duties or de- 
comply with certain conditions before they partments not sufficient to exclude defense 


stitutes interstate commerce, and as to such 


sales state laws requiring corporations to| 


can lawfully carry on business cannot have of common employment; (c) contiguity a 
| material, though not decisive, factor; (d 


any operation. The right of a foreign cor- | 

¥ , = | illustrative cases of common employment; 
poration to have a place of business, and to} (1) railway work: (@) servants working in 
carry a stock of goods into the state, is sub the office departments and operating trains; 


ject to the law of the state. It may be taxed | h) servants engaged in handling the same 
j train: (¢) servants working on different 


on business of that kind, or excluded alto : 
trains; (/) servants handling ordinary trains 


gether. But the right of a foreign corpora- | and servants employed in the repair or 
tion to send an agent into the state, and make construction of the permanent way; (e) 
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gress to tax in the District of Columbia and ! them inoperative. 


AND COMMENT. 


That such is the case 





servants handling work trains and servants 


employed on the permanent way in con- 


nection with such trains; (f) servants en- 
and in 


yg) servants belonging to 


gaged in handling trains 


giving 
siznais; reguiar 
train crews, and switchmen; (h 
handling 
repairing them; 
and 
duties in yards; (j 


servants 
cars and servants inspecting or 
i servants handling trains 
servants performing miscellaneous 
servants engaged solely 
in the construction or maintenance of the 
accessories; (hk) 


permanent and its 


servants loading cars and servants hand- 
ling them; (I 


way 


servants engaged in loading 





cars, and trackmen; (m) servants employed 





” 


in the mechanical departments; (2) occupa- 


tions other than railway work: («@) serv- 
ants of municipal corporations; (>) serv- 
ants in stores; (c) servants working on 
stage coaches; (d) servants in mills, facto- 
ries, and similar establishments; (¢) em- 


ployees in lumber yards; j servants 


working in quarries; (g) servants working 


in or about mines and similar work; (/) 


servants engaged in building or equipping 


ships; (i servants en- 


crews of ships; (j 





i in loading and unloading ships; 





servants employed on structures in course 
if erection; (J) servants engaged in repair- 
ing plant; (m) servants operating boisting 
apparatus, and other servants in the same 
establishment; (1) 


servants engaged inside 





ind outside of warehouses, factories, ete.: 
(¢) disconnection of duties, when so great 
as to negative implied acceptance of the 
risk of a fellow servant's negligence; (III 

theory that common employment depends 
on identity of departments of work or con- 
sociation of duties; (a) identity of depart- 


ment as a test, generally; (b) consociation 


ot duties, as a test of common’ employ- 
ment; same subject continued; (d) rela- 


on between the theories of nonassignable 
e) differ- 
ence of identity of department not neces- 
conclusive under the 


duties and consociation of duties; 


&arily consociation 
doctrine: (f) some secondary results of the 
consociation doctrine have been noted in 
the decisions; (g) consociation primarily a 
question of fact for the jury; (/) criticisms 

t the doctrine of consociation; (i) illus- 
trative cases as to the doctrine of consoci- 
ated duties; (1 work: (a) servants 


work and in 


railway 
office 


engaged in 


handling 


trains; (>) servants working on the same 
train; (¢) servants handling different trains; 


servants handling trains, and switch- 
men; (€) servants handling trains, and ex- 
press and 


ng trains, and car inspectors or car 


baggage men; f) servants 





repairers; (g) servants handling trains, and 
watchmen: (h) switching crews in yards; (i) 
servants handling trains and servants load- 
ing cars: (j handling 


servants ordinary 


trains and servants employed in the repair 
or construction of the permanent way; (/) 
é6ervants handling work trains and servants 
employed on the } 





‘rmanent way; (1) serv- 
ants engaged solely in the construction or 


Maintenance of the permanent way; va 


servants in the mechanical and in other 
departments; (n) servants engaged in round 
houses and the various shops; (2 
tions other than railway work: (a 
engaged in work on 


of erection; (b) 


occupa- 
servants 
buildings in process 
working on or 
servants employed in coal 
yards; (d) servants emnployed in iron works; 


servants 
about ships; (c 


e) servants employed in factories, etc.; (f) 
servants engaged in mining work; (g) serv- 
ants employed in hotels; (h 
ployed in mills; 


servants em- 
(i) servants employed in 
quarries and sewers; (IV.) common em- 
ployment, considered with reference to the 
continuity of the relation of 


servant: 


master and 
a) generally; (b) control by the 
master at the time of the injury, the ulti- 
mate determinative factor; (c) positions of 
servants while being transported on vehi- 
their employers; (d) 
rationale of these cases; (¢) payment or non- 


cles belonging to 
payment of fare not necessarily decisive 
for or against the servant's right to re- 
cover; (f) special bargain, whether rights 
of a passenger may be conferred by: (g) 
position of servants while entering or leav- 


ing the premises of their employers on 
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toot 417 


Mines: lodes or veins within placer claims:— 


(1) Generally; (II.) when 


from placer patent: 


lode excluded 
(a) unknown lodes; (b) 


» 


known lodes; (1) generally; (2) what con- 
stitutes knowledge; character of veins or 
belief; 
lode be previously located; (c) constructive 
notice; (d) character of vein or 


known; (3) to whom 


lode as known; (a bh) necessity that 
lode as 
known; (4) time of 
presumption and proof as 
to knowledge of vein or lode: (d 


knowledge: (c) 
validity 
and effect of express exception in placer 
patent; (LIL.) entertaining applications, and 
granting patents, for lode 
placer patent; (LV. 
lode claim; (V.) 


atter 
width of 
adverse; effect of 
ment in adverse suit; (VI. 


claims 
issuance of 
judg- 
right to locate 
lode claim before application for 
patent; (VIL.) 


placer 
miscellaneous 


Photographs; right to use negative with- 


out the consent of the party who has paid 
for it 


Schools; right of teacher to salary during 


temporary interruption of school in term 


time: -([.) Epidemics and sickness; (II.) 
building destroyed or unfit for use: (IIT.) 
holidays; (IV.) lack of funds; (V.) special 


contract provisions 


Specific Performance; of contract for 


sale of stock in corporation:—(1.) Jurisdic- 
tion: (a) remedy at law: ()) other property 
involved; (¢) trust involved; (d 
of remedy; (¢€) to enable the purchaser to 
secure control of corporation; (f) to indem- 
nify the vendor against liability on stock; 
(IL.) defenses: (a) uncertainty and incom- 


mutuality 


pleteness of contract; (>) lack of considera- 
tion; (¢) lack of mutuality; (d) fraud; (e) 
illegality of contract; (f) claim that part- 
nership created, (g) laches or delay of party 


seeking; (h) disposal of stock to other per- 
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sons; (i) change in value; (j) miscellaneous; | held, in Louisville & N. R. Co. 7. Weaver 
(III1.) parties; (I[V.) relief; (V.) conclusion 501 | (Ky.) 50 L. R. A. 381, not to assume the risk 
of injury through negligent operation of the 

The part containing any note indexed will be | train by reason of the fact that he was an 
sent with CASE AND COMMENT for one year for $1. | employee of the company. 


Towns. See LOCAL SELF-GOVERNMENT. 





- 





The duty of a railroad company to inspect 
— its trains is held, in Proud v. Philadelphia & 
Among the New Decisions. R. Ry. (N. J.) 50 L. R. A. 468, not to necessi- 
—— tate a continuous inspection, or to know at 
Actions. each moment the condition of every part of a 
es train ; and therefore it is held that the carrier 
An agent having in charge the goods of his is not liable for the slipping of a passenger 
principal, who makes a contract with a com- | 0" steps _ which filth was frozen, where 
mon carrier to ship them without disclosing | this condition was not known to the company, 
his agency, is held, in Carter v. Southern R. | and the car had been inspected and found to 
Co. (Ga.) 50 L. R. A. 354, entitled to maintain | be in proper condition only a short time be- 
an action in his own name for breach of the | fore. 
contract. 
Charities. 


Attorneys, 


A bequest of a portion of an estate to trus- 
tees to be expended as their best judgment 
shall dictate in temperance work in a certain 
was denied in Re Lentz (N. J.) 50 L. R. A. jcity, the — portion to be weed our ee 
415, where it was shown that the misappro- | benefit of certain temperance organizations, 
priation was made without any actual intent | either of which should be entitled to the whole 
to defraud, but with the expectation of pay- | fund if it decided to erect a building for tem- 
ing the money over as soon as required, that | perance work, and providing that the trustees 
the money bad been paid over, with interest, | rape expend all of such trust fund — 
before the application for disbarment was | ave ee = upheld ” Harrington ” Pier 
made, and that since the misconduct he had | (W a) 50 L. R. A. 307, against the contention 
conducted himself with integrity, and the | tbat it was void for uncertainty. 
court was not able to conclude that he was 
unworthy of the confidence of clients. 

A statute overriding the rules of court re- Commerce. 
specting admission of attorneys, by requiring cai 
the admission of any person who began to The original package of cigarettes which is 
study law before a specified date provided he | brought into a state is held, in Austin 7, State 
had obtained a diploma from a law school in| (Tenn.) 50 L. R. A. 478, to be the open basket 
the state after a specified period of attend-|jn which they are brought, where paste- 
ance, or passed a satisfactory examination | board boxes, each containing ten cigarettes 
after a prescribed course of study, isheld, in Re|and separately stamped and labeled, are 
Day (Ill.) 50 L. R. A. 519, to be an unconstitu- brought in an open basket belonging to the 
tional assumption by the legislature of power | carrier, 
properly belonging to the courts. | — 

| 


The disbarment of an attorney for wrong- 
ful appropriation of moneys to his own use 
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A contract by plaintiff in a divorce pro- 
ceeding to pay her attorney one third of all 
amounts recovered by him is held, in New- 
man ¢. Freitas (Cal.) 50 L. R. A. 548, to be An assignment for creditors under statutes 
illegal and void as against public policy. providing for the debtor's discharge, and 

binding thereto every creditor who accepts a 

dividend, is held, in Segnitz v. Garden City 

Carriers. Banking & T. Co. (Wis.) 50 L. R. A. 827, to 

be ineffectual to carry title to property of the 

A station agent traveling to his home in an-| assignor in another state, since the statute is 
other town without paying fare, several hours | in effect a bankrupt law which can have no 
after the duties for the day have ceased, is] extraterritorial effect. 


Conflict of Laws. 
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Constitutional Law. 


An approval by the governor of a proposed 
constitutional amendment is held, in Com, er 
rel. Elkin ov. Griest (Pa.) 50 L. R. A. 568, not 
to be required under a constitutional provision 
that every order, resolution, or vote of the 
legislature shall be submitted to the governor 
before it takes effect, where there is an ex- 
press provision for constitutional amendments 
that does not provide for any interference by 
the governor. 

A statute providing that the estates of in- 
sane persons who have no heirs in the United 
States dependent upon their estates for sup- 
port shall be chargeable with the expense in- | 
curred by any county for the transportation 
and maintenance of such insane persons in a 
hospital for the insane, but not imposing such 
liability upon the estates of those who have 
heirs in the United States dependent on such 
estates for support, is held, in Bon Homme 
County v. Berndt (S. D.) 50 L. R. A. 351, to be 
constitutional, and not a denial of equal priv- 
ileges or immunities. 


An ordinance requiring a license for the 
doing of scavenger work, and providing that 
all persons engaged therein must submit bids, 
and that the board of health shall decide who 
are competent bidders, and fixing the time at | 
which closets shall be cleaned, is held, in 
State ov. Hill (N. C.) 50 L. R. A.-473, to be| 
void as in derogation of common right, where 
no necessity is shown therefor, and the effect 
would be to prohibit property owners them. | 
selves from removing the refuse from their 
own premises. 

An act requiring every merchant who sells 
farm produce on commission to execute a| 
bond in the penal sum of $5,000, conditioned 
for the faithful performance of his contracts, 
is held, in People ez re/. Valentine vc. Coolidge 
(Mich.) 50 L. R. A. 493, to be unconstitutional 
as class legislation, and also as an unjustifiable | 
interference with the right of citizens to carry | 
on legitimate business. 


A statute providing that no person shall 
engage in the business of guiding in inland 
fishing or forest hunting without registration 
and payment of a fee of $1 and receiving a 
certificate is upheld in State 7. Snowman (Me.) 


50 L. R. A. 544, against the contention that | 


it is a deprivation of the right to engage in a 
lawful business, since the fish and game belong 





seeking; (i) disposal of stock to other per- 
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Contracts. 


An engraver who takes separate contracts 
to make dies from photographs and print 
pamphlets containing cuts from them is, in 
Levyeau 0. Clements (Mass.) 50 L. R. A. 397, 
held to have no right to use them in pamphlets 
for advertising his own business, and where 
be does so, and the pamphlets are delivered 
to the employer by mistake, the engraver is 
denied the right to compel their return or any 
payment for them. 

A contract of subscription to a book en- 
titled ‘‘Men of Progress of the State of 
Maine,” whereby a person agrees to furnish 
his portrait and a sketch of his life for publi- 


| cation therein, and to receive and pay for a 


copy of the book when issued, is, in the case 
of Greenleaf v. Gerald (Me.) 50 L. R. A. 542, 
held unenforceable where the agent who so- 
licited the subscription falsely represented that 
only three other persons in the town would be 
asked to become subscribers, and that por- 
traits and sketches of only three hundred per- 
sons would be published, 





Corporations, 


Persons who in good faith file the original 
articles to effect incorporation, instead of an 
authenticated copy, as required by statute, 
and who organize as a corporation, are held, 
in Slocum e, ‘Head (Wis.) 50 L. R. A. 324, to 
have the rights of a corporation as to all per- 
sons with whom their dealings are mutually 


| understood to be in that capacity, and not to 


be liable in such case as partners. As shown 
by the note in 17 L. R. A. 549, the decisions 
on this question are in considerable conflict. 





Eminent Domain. 

Telephone pojes and wires are held, in 
Krueger 7. Wisconsin Telephone Co, (Wis.> 
50 L. R. A. 298, to make an additional bur- 
den upon a street, for which compensation 
must be made to the owners of the land as a 
condition of such use; and this decision is in 
accord with the majority of the precedents, 
as shown by the note in 24 L. R. A. 721. 

A bridge approach on a street, the top of 
which conforms to the surface of the street 
grade as fixed by the legislature, although it 
constitutes a structure much higher than the 


to the people, who, through their representa- | actual surface grade of the street, is held, in 


tives, may permit or prohibit their taking. 


Brand v. Multnomah County (Or.) 50 L. R. A. 
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389, not to constitute a taking of private} 
property for which compensation must be 
made, although under a former decision of | 
the same court it would have been held other 

wise if the approach had not been constructed | 


| 


upon the authorized grade of the street. 
; 
Evidence. 


A communication made by a client to his 
attorney in the presence of the opposite party 
to the transaction in question is held, in Stone 
r. Minter (Ga.) 50 L. R. A. 356, not to consti- 
tute a contidential or privileged communica- 
tion which the attorney will be incompetent 


to disclose. 


Executors and Administrators, 


Flowers to the value of $15, ordered by the 
housekeeper of a deceased person, are held, 
in O'Reilly ». Kelly (R. I.) 50 L. R. A. 483, to | 
be chargeable to his estate as necessary funeral 
expenses, where he left no widow or child, 


and his estate was valued at $6,000. 


False Imprisonment. 


The wrongful arrest of a person who has 
committed no offense, and a brutal assau!t 
upon him, though made by a policeman who 
is notoriously incompetent, and who has been 
retained by the city authorities with knowl- 
edge of his incompetency, was held, in Me- 
Iihenny ev. Wilmington (N. C.) 50 L. R. A. 
470, insufficient to render the city liable, either 
for the tort of the policeman, or for the neg 
ligence of the c ity otlicials, where there is no 


statute imposing such liability. 


Fences. 


An unsightly high-board fence maliciously 
erected on one’s own property in such a way 


as to obstruct the light, air, and view of a 
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Fraud. 


Mere suppression by a debtor of the fact 


that negotiations are pending for the sale of 


the plant of a corporation, shares of stock in 


| Which he bas pledged as collateral security 


for his debt, and of the fact that scch sale 
will more than double the value of the stock, 
is held, in Chicora Fertilizer Co. ¢, Dunan 
Md.) 50 L. R. A. 401, not to constitute a 
fraudulent concealment which will invalidate 
a contract by the creditor to release the col- 
lateral and abate a portion of the debt in con- 
sideration of immediate payment of the balance 
before maturity. 


Highways. 


The erection of a water tank in a public 
street a short distance from a church, and also 
of a passenger railway station nearby, which 
causes a disturbance of the congregation by 
smoke, offensive odors, and cinders, as well 
as by loud and incessant noises, is held, in 
Chicago Great Western R. Co. +r. First Metho- 
dist Episcopal Church (C. C. A. Sth C.) 50 
L. 


for which compensation must be made or the 


R. A. 488, to constitute a private nuisance 


nuisance removed 


Husband and Wife. 


The release by a married woman of all 
rights in her husband's property in consider- 
ation of a certain payment, upon the making 
of a deed of separation which has no element 
of jointure, is held, in Land c. Shipp (Va.) 
50 L. R. A. 560, to be utterly void and inef- 
fectual to estop her from claiming dower after 
the husband’s death, as the statute authorizing 
married women to contract with respect to 
their separate statutory estate will not extend 
to their inchoate rights of dower. 


Incompetent Persons, 


A person who has no delusions, and is more 
Hochrein | than 


Wis.) 50 L. R. A. 305, to be a lawful struc- 


ture, notwithstanding the malice, and this is | 


neighbor is held, in Metzger ¢. ordinarily intelligent, with memory 


unimpaired, and who appreciates exactly the 
nature of a criminal charge against him, and 


in accord with the majority of the decisions, | jis relations to the proceeding, and who, so 


ae 6 : > a : 7 ' 
as shown by a note in 40 L. R. A. 177. But} far as mental operations are concerned, is as 


a statute making it unlawful to build such | sane as men are ordinarily, although on ac- 


structures is shown by such note, and also by | count of a serious illness resulting from indul- 







| 
the recent case of Karasek ¢. Peier (Wash.)| gence in the excessive use of intoxicating 
50 L. R. A. 845, to be within the power of the | drink his brain is affected so as to change his 


legislature. character, whereby he has lost ambition, be- 
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come aimless and trifling, and has deteriorated 
in moral character, so that, if at liberty, he 
will inevitably take to drinking, and when 
under the influence of intoxicants will be 


dangerous, is held, in Re Buchanan (Cal.) 50} ties on the question of lodes or veins within 


L. R. A, 378, not to be insane within the 
meaning of statutes providing for the suspen- 
sion of proceedings against insane criminals, 
and, if he has been committed to an insane 
hospital pending the prosecution, he is enti 
tled to be returned to the sheriff for trial. 


Insurance, 


A woman’s right to the proceeds of a policy | 


of insurance on the life of her former hus 
band, when she is named as a beneticiary in 
the policy, is held, in Overheiser vc. 
I 
552, to continue, notwithstanding a divorce 
obtained by her during bis life. 





ife Insurance Company (Ohio) 50 L. R. A. 


A demand for an appraisal is held, in Grand 
Rapids Fire Ins. Co. x Finn (Ohio) 50 L. R. 


A. 595, to be necessary to the enforcement of | Horton 
provisions in a policy of fire insurance requir- | 


ing an appraisal in the event of disagreement, | that city to local self-government so far as the 


and making an award, when an appraisal has 
been required, a condition precedent to an ac 
tion on the policy. 


License. 

A statute requiring itinerant vendors to ob 
tain a license before engaging in a temporary 
or transient sale of goods is upheld, in State 
v. Foster (R. 1.) 50 L. R. A. 339, although the 
law is made to some extent a means of 


license 


revenut 


Master and Servant. 


The liability of the employer for the death 
of a workman in a smelting factory, who fell 
into a pit, from which the cover had been re 
moved by other workmen during a recess for 
lunch, is denied in Sofield v. Guggenbeim 
Smelting Co. (N. J.) 50 L. R. A. 417, on the 
ground that the negligence in failing to re 
pines 
servants in the common employment. 


the covering was the negligence of co- 


Mines. 


The location of lode claims within the ex- 
terior boundaries of a placer mining claim 
previously located by other parties is upheld 


| 
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in Mt. Rosa Mining, M. & L. Co. o. Palmer 
(Colo.) 50 L. R. A. 289, where the lode claims 
were known to exist before the application for 


the patent to the placer claim. The authori- 


| placer claims are reviewed in a note to this 


case. 


Mortgages. 


A chattel mortgage on crops growing upon 
mortgaged land is held, in Jones >. Adams 
(Or.) 50 L. R. A. 388, not to constitute a con- 
structive severance which will prevent the 
crops from passing to a purchaser of the land 


| on foreclosure sale made while the crops are 
| Still standing. 


Mutual | 


Municipal Corporations. 

The establishment of a board of police com- 
missioners for the city of Newport, Rhode 
Island, by a statute, is held, in Newport ¢. 
R. 1.) 50 L. R. A. 330, not to be an 
unconstitutional interference with the right of 


appointment by them of a chief of police is 
concerned, for the reason that a police officer 
does not perform a purely municipal, but a 
Stale, duty. 

An ordinance providing that it shall be un- 
lawful for the proprietor of any saloon or 
place where intoxicating liquors are sold, bis 
clerks, agents, or employees, to enter such 
place for any purpose on Sunday without first 
obtaining a written permission from the 
mayor or recorder of the town, stating the 


| length of time he may remain in the saloon, is 
| held, in Newbern v. McCann (Tenn.) 50 L. R. 


A. 476, to be void fcr unreasonableness, and 
because it vests an arbitrary discretion in the 
mayor or recorder. 

An ordinance imposing a license tax on 
persons who lend money on 


household or 
kitchen furniture and wearing apparel, when 
the tax is made so large as to be prohibitory, 
is held, in Morton 7. Macon (Ga.) 50 L. R. A. 
185, to be illegal under a charter authorizing 
license taxes upon professions, trades, or call- 
ings, since this does not authorize a prohibi- 
tory tax upon any useful and legitimate busi- 
ness. 


Negligence. 


The negligent piling of Jumber by one who 
has contracted to take it from a car, pile, and 
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dry it, use a portion of it in making articles, 
and turn the rest over to the owner of the 
land for use on portions of the premises re- 
maining in bis control, is held, in Wright vr. 
Big Rapids Door & B. Mfg. Co. (Mich.) 50 L 
R. A. 495, not to render the owner liable for 
injuries resulting therefrom. 


Nuisance, 





A statute declaring the emission of thick or 





COMMENT. 


Physicians. 
See also OsTKOPATIISTS, 

A statute requiring a license for the practice 
of medicine, but exempting commissioned 
surgeons of the United States army, navy, or 
marine hospital service, as well as physicians 
or surgeons in actual consultation from other 
states, and persons temporarily practising 
under supervision of an actual medical 
preceptor, is held, in Scholle v. State (Md.) 


dense black or gray smoke from chimneys to| 59 [,, R. A. 411. to be constitutional, and not 


be a nuisance per se, punishable as an offense, 


fis held, in Moses v. United States (D. C. App. | 


to create any arbitrary, unreasonable, or un- 
just discrimination, since the reasons for the 


5 529 > Wi i > ice or : . 
50 L. R. A. 582, to be within the police power | exemptions are apparent, and are entirely of 
which Congress can exercise over the District | g public character. 


of Columbia, and therefore not to constitute 
a deprivation of property without due process 
of law. 





Osteopathists, 

A school of osteopathy which teaches 
neither surgery, bacteriology, materia medica, 
nor therapeutics, but relies entirely upon the 
manipulation of the body for the cure of 
diseases, is held, in Nelson ev. State Board of 
Health (Ky.) 50 L. R. A. 383, not to bea 
‘*reputable medical college” whose diploma 
will entitle a person to practise medicine; but 
it is also held that the practice of osteopathy 
is not the practice of medicine within the 
meaning of the statutes requiring a license 
therefor. 


Parent and Child. 


An affidavit in a legal procecding acknowl- 
edging paternity of an illegitimate child is 
held, in Re Rohrer (Wash.) 50 L. R. A. 350, 
to be sufficient to satisfy a statute providing 
that such child shall be made an heir by a 
written acknowledgment signed in the pres- 
ence of witnesses; and it is held that such 
writing need not have been made expressly 
for the purpose of admitting the child to 
heirship. 


Partnership. 


A note given by one partner and a comaker 
to another partner for a loan of the latter's 
personal funds is held, in Hopkins 2. Adey 
(Md.) 50 L. R. A. 498, not to be unenforceable 
because the money may bave been used in 
paying partnership obligations, especially 
when there were sufficient partnership assets 
for that purpose. 


Real Property. 


A devise toa woman for her separate use, 
and, in case she has no issue, to another, when 
made before the Georgia act of 1854, is held, 
in Hertz v. Abrahams (Ga.) 50 L. R. A. 361, 
to be a devise limited upon an indefinite fail- 
ure of issue, Which, under the English rules 
of interpretation, created an estate tail by im- 
plication under the statute de donis; and 
therefore the estate of the first taker is held to 
be enlarged into a fee simple by the Georgia 
act of December 21, 1821. 





Writs. 


A foreign life insurance company which has 
withdrawn from the state and ceased to do 
business there is held, in Mutual Reserve Fund 
Life Asso, 7. Boyer (Kan.) 50 L. R. A. 538, 
not to be subject to service of process against 
it upon the superintendent of insurance, who 
had been designated by the company while 
doing business in the state as its agent for 
that purpose under a statute requiring a 
‘* written consent, irrevocable,” to be given 
for this purpose. 


—— —— 


Recent Articles in Caw Journals 
and Reviews. 


‘* Repudiation of Contracts.” 1].—14 Ilar- 
vard Law Review, 421. 

‘* Future Interest in Personal Property.”— 
14 Harvard Law Review, 357. 

‘Restoration of Whipping as a Punish- 
ment.”’—13 Green Bag, 65. 
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* John Marshall.”—13 Green Bag, 53. Point as to the Rights of the Lessee.” —17 Law 
** John Marshall.”—63 Albany Law Jour Quarterly Review, 26. 
nal. 7. ‘* The Three Present Menaces: The Gen- 


‘The History of Caveat Emptor in Titles | ¢tal Issue. The General Verdict. Personal 
to Personalty.”—63 Albany Law Journal, 21. Justice.”—40 American Law Register, N. 8, 


** Society’s Defense against the Criminal. ”"— 69. 
63 Albany Law Journal, 12. ‘*The Constitution and Our New Posses- 
cr Reform in Jury Trials.” —63 Albany Law sions, an Answer to ex-President Harrison.”-— 
Journal, 10. 63 Albany Law Journal, 43. 
‘**The Record of Court.”"—7 Western Re- ‘** Chinese Jurisdiction." —63 Albany Law 
serve Law Journal, 11. Journal, 49. oe pee 
** Patent Law and Psychology.”—7 Western | 
Reserve Law Journal, 1. New Books. 


‘* Some Constitutional Questions Suggested ‘* Digest of the Reports and Session Laws 


by Recent Acquisitions.”—1 Columbia Law | of the State of New York for 1900.” Includ- 
Review, 108. ing All the Decisions of the Courts of the State 
* Legal Education."—1 Columbia Law Re-| published during That Period, and a Full 
view, 94. Synopsis of All Acts Passed by the Legisla- 
‘* Conditions and Warranties in the Sale of | ture, being the Annual Weekly Digest Revised 
Goods.” —1 Columbia Law Review, 71. and Rearranged. Compiled by Willard 8S. 
‘“The Probable or the Natural Conse-| Gibbons, with the approval of the official re- 
quence as the Test of Liability in Negli-| porters. (James B. Lyon, Albany, N. Y.) 
gence.”—40 American Law Register, N. 8. 79. 11901. 1 Vol. $4.50. 
‘* Ridicule as Constituting a Cause of Ac- | 
tion for Libel.” —6 Western Reserve Law Jour 





This is the seventh annual volume of a se- 
ries that has become well known to the legal 

nal, 196. | profession. The propositions in it are very 
“The Legal Status of Our New Posses-| concisely and clearly stated. The classifica- 
sions.” —6 Western Reserve Law Journal, 189. | tion is helpful, though it might well be aided 
* The Constitution and Inequality 


of | by cross references, but some of these are ob- 


Rights.”—10 Yale Law Journal, 146. | viated by duplicatio of the propositions, It 
** The Constitution in Porto Rico.”—10 Yale | includes a valuable table of cases affirmed 
Law Journal, 136. land reversed. The volume is in all respects 
‘* Married Women and the Homestead Ex | fully equal in excellence to any of its prede- 
empuon,”—6 Virginia Law Register, 661. | cessors. 
** Rate of Interest after Maturity.”—6 Vir- | ‘* The Law and Policy of Annexation, with 
ginia Law Register, 655. | Special Reference to the Philippines, together 


‘*A Plea for the Codification of the Law | with Observations on the Status of Cuba.” 
of Trusts,”"—26 Law Magazine and Review, | By Carmen F. Randolph. (Longmans, Green 


202. |& Co., New York.) 1901. 1 Vol. $3.00. 
‘Intervention among States."—26 Law| This book makes a strong presentation of 
Magazine and Review, 176. the arguments in support of the author’s con- 
‘* The Treatment of Discharged Prisoners.” | clusions against the assertion of our sov- 
—26 Law Magazine and Review, 171. ereignty in the Philippines. But that event, 
‘ The Interpretation of Treaties,”—26 Law | as he explains, is ‘* but the text for a general 
Magazine and Review, 157. discussion of annexation with regard to the 
‘Superior Orders as Excuse for Homicide.” | policies proper for the guidance of the United 
—17 Law Quarterly Review, 87. States in the matter of enlarging their terri- 
‘The Training of District Judges in India.” | tory, and to the obligations that go with their 
—17 Law Quarterly Review, 77. sovereignty.” To the much-vexed and far- 
‘* The Merchants of the Staple.”"—17 Law | reaching questions discussed this book is an 
Quarterly Review, 56. important contribution. 


Copyright Legislation.”—17 Law Quar ‘** The Law of Torts.” By Melville Madi- 
terly Review, 39. son Bigelow. Seventh Ed. (Little, Brown & 

‘* Powers of Entry for Securing the Pay-|Co., Boston, Mass.) 1901. 1 Vol. Buckram 
ment of Rent-Charges, and the Rule against | $3. Sheep $3.50. 


Perpetuities.”—17 Law Quarterly Review, 32. This edition is considerably changed from 


** Lessor’s Covenant to Repair: A Curious | the former ones in arraigement, and contains 
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very material additions. The book now cov- 
ers the whole subject of torts, 
are very Closely packed, but so clearly analyzed 
tersely to make it one of the 


and stated as 


bandie st of reference books of the law. 
of Laws, or Private International 
Bv Raleigh C. Minor. (Little, 
1 Vol. BGuckram $3. 


** Conflict 
Law.” 
& Co.) 


DF 
Sv.90U, 
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Brown 
1901. Sheep 


legal subjects have 


that of of 
enough there is as much < 


more difficulties 
Naturally 
the deci- 


Few 
than conflict laws. 
ynflict in 
sions jas there is in the laws they consider, 
Professor Mivor holds that the true theory of 
the subject is that the conflict of the laws is 
to be determined by the situs. It is a book 
that was needed. 
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The Humorous Side. 


Tnovent They Micur se Deuncnwen.— 
A story is to#d of an Iilinois attorney who 
argued to the court one after another of a 
series of very weak points, f which 
seemed to the court to have any merit, until 
the court finally sai ‘Mr 
think there is anything in these points?” 


none 


_————, do you 
to 
which the attorney answered : ‘* Well, judge, 
perhaps there isn’t much in any one of them 
alone, but I didn’t know but your honor would 
kind of bunch ’em.” 

Micut MAkE It ANOTHER Five.—A story 
is also told of an old southern 
illinois during the war times, who, when all 


attorney in 
ihe younger lawyers wereat the front, was en- 
gaged one day by an old planter todraw some 
affidavits of loyalty by which to vbtain the 
release of cotton that had been seized for con- 
fiscation. The old attorney drew the aflida- 
vits, and the planter succeeded in getiing his 
cotton, Whereupon, with great satisfaction, he 
told the attorney to meet him ou the levee the 
next moruing at nine o'clock and he would 
him. 


pay The attorney, who was sadly in 


| need of funds, lay awake all night trying to 


decide what charge he should make, wonder- 
ing if $50 would be too much, and if possibly 
paid by the old 
planter, who had succeeded in getting very 
his aid. With feverish 
head and parched lips theold mau went down 


$100 would be willingly 


valuable cotton by 
to the levee at the appointed time and met the 
planter, not yet able to decide what charge 
Without asking him for his 
bill the old planter said, ‘‘ Sit down, sak " ad 


he should make. 


as he took out a huge roll of bills, added, *‘ Now, 
sah, I'll just count out about what I think, 
sah, would be a fair amount, sah, and then, 
suh, [ll see what you have to say about it, 
Then, } 
roll, the planter laid it on his knee and added 


sah.” icking off a $590 bill from the 


another and another and another until there 
were five of 
‘* Now, sab, that is about what I thought was 
right, sah, and what have you to say about il, 


them, and, looking up, said, 


The old attorney, bursting with sup- 


| pressed emotion as he saw the bills laid out, 


cedure for Cuba and Porto Rico, with Anno- | 


tations, etc.” 
Co., Rochester, N. Y.) 1 Vol. 
‘** Bishop on Statutory Crimes.” 


$3. 


3d ed 


(Lawyers’ Co operative Pub. | 
| difficulty. 
| with dignity, ‘‘Well, I think perhaps you had 


nevertheless struggled to be equa! to the occa- 
He strove to speak, but did so with 
At last his lips parted and be said 


sion, 


Thoroughly Revised and Brought Down toi better make it another five.” 








